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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 111 OF 2017 

 

GEORGE ONYANGO OLOO……………………………………….…….…..APPELLANT 

VERSUS 

ORANGE DEMOCRATIC MOVEMENT……………………….….…….1ST RESPONDENT 

LABAN BOSIRE………………………………………………………….2ND RESPONDENT 

FRED ODHIAMBO OUDA……………………………………….………3RD RESPONDENT 

KEN OBURA………………………………………………..……….…….4TH RESPONDENT 

KISUMU CENTRAL CONSTITUENCY ELECTIONS PANEL………….INTERESTED PARTY 

 

JUDGMENT  

INTRODUCTION 

1. The complainant seeks that we determine the outcome of the nomination 

exercise held on 25th April, 2017 for member of the National Assembly, 

Kisumu Central Constituency. The secondary issue concerns the most 

effective remedy in the circumstances of this case. 

CLAIMANT’S CASE 

2. The Claimant submits that after voting had ended, all the presiding officers 

from the six wards of Milimani Market Ward (Fredrick Yamo); Railways Ward 

(Eliakim Okello); Kaloleni Shaurimoyo Ward (Judith Akinyi); Migosi Ward 

(William Oswago); Kondele Ward (Romanus Odhoch); and Nyalenda (B) 

Ward (Francis Okidi) counted the votes and tallied the results pursuant to Rule 

18(6) of the ODM Election and Nomination rules. These tallies were in fact 

used to declare candidates for the senatorial, gubernatorial and ward 

assembly representatives a fact all parties admit. 
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3. In respect to the election for national assembly, all parties concede that the 

Returning Office and his Deputy disappeared and were not able to declare 

the results. The  

4. In those circumstances, it is submitted that the Chairperson to the 

Constituency Elections Panel in exercise of his obligation of “logistical 

planning, coordination and supervision of the party nominations” pursuant to 

the letter dated 4th April, 2017 was forced to intervene and declare the 

results.  

5. Claimants contend that the action on the part of the Chairperson to the 

election constituency panel, to return the results of the election was 

supported both by the doctrine of necessity and by his obligation to “plan, 

coordinate and supervise the party nominations”.  

6. According to the Claimant, the duly authorized Chairperson to the 

Constituency Election Panel, Benard Omondi Onyango, declared the result 

of the election, based on the tally forms which were signed, candidates, their 

agents and presiding officers as follows:  

Fred Ouda Odhiambo   12,549 

George Onyango Oloo   21,551 

Richard Dick Ogendo   3,446 

Samuel Onyango Okello  2,751 

Kennedy Odhiambo Nyagudi 628 

Elphas Oyugi   418 

Hezbon Obwayo Odiero  740 

Ken Obura Miranga   2,463 

 

7. The Claimant was accordingly issued with a provisional nomination certificate 

dated 25th April, 2017. The returning officer after his re-appearance also issued a 

provisional certificate of nomination to the 4th Respondent. 
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8. Contrary to this, the National Appeals Tribunal on 5th May, 2017 purported to 

withdraw the provisional nomination certificates without a fair hearing. The same 

was issued to the 3rd Respondent by the National Appeals Tribunal. 

RESPONDENT’S CASE 

9. Mr. Waswa for the 1st and 2nd Respondents conceded that the Returning Officer 

had disappeared midway through the process. They further submit that the NEB 

did not act promptly. They rejected the report presented by the Claimants.  

10. Mr. Opiyo for the 3rd Respondent also confirmed that the Returning Officer 

disappeared. He submitted that the Returning Officer surfaced on 26th April, 

2017 at about 9:00am. According to him, the tally sheets declared the 3rd 

Respondent the winner with 12, 578 votes while the Claimant herein was the 

runner’s up with 6,749. The Returning Officer however denied having issued the 

3rd Respondent with a provisional nomination certificate, before the NAT. He 

submitted that what was not sought before the NAT, cannot be sought before 

the Tribunal. 

11. Mr. Osiemo on behalf of the 4th Respondent submitted that there were three 

certificates issued to the candidates. Two were allegedly issued by the Returning 

officer to the 3rd and 4th Respondents respectively, while the third was issued by 

the County Election Panel Chairperson to the Claimant. He submitted that the 

Returning officer admitted that he had been kidnapped at 10:00pm when 38 

out of 45 polling stations had reported. Ken Obura was declared winner on 26th 

April, 2017.  

12. Mr. Osiemo submitted that the prudent thing to do under the circumstances 

would have been to call all the parties and their agents and to tally and issue 

the results. He asserted that the documents alleged arithmetical errors in the 

tallies by the Claimant.  

 

ISSUES FOR DETERMINATION 
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13. From the documents and submissions on record these are the issues for 

determination 

(a) Which of the four declarations for member of national assembly Kisumu 

Central constituency held on 25th April, 2017 was lawful and valid? 

(b) What are the appropriate reliefs in this complaint?  

 

DETERMINATION OF ISSUES 

(a) Which of the four declarations for member of national assembly Kisumu 

Central constituency held on 25th April, 2017 was lawful and valid? 

14. In this complaint there were at least four different declarations by four 

different organs of the party. Each of the three candidates was at some 

point issued with a provisional nomination certificate. We have analysed 

all the evidence on record and the submissions made before us. From the 

evidence on record, we find that the valid declaration was that issued to 

Ken Obura by the Returning Officer. We also hold that the decision of the 

National Appeals Tribunal to revoke the Claimant’s and Ken Obura’s 

provisional certificate was improper.  

 

(b) What are the appropriate reliefs in this complaint?  

15. In Complaint No 40 John Mruttu v Thomas Ludindi Mwadeghu & 2 others 

we held that in every matter over which we have jurisdiction, this Tribunal 

can grant any order that is just and equitable in accordance with section 

11(1) of the Fair Administrative Action Act, 2015. The proper discharge of 

this Tribunal’s mandate requires it to grant effective remedies, which 

means the most appropriate remedy in the circumstances of the case.  

16. In this regard, we note that Rule 29 of the 1st Respondents Election and 

Nominations rules provides for the preservation of election material in the 

following terms:  
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 All elections documents and materials shall be 

archived for a period of six months at the Party 

Headquarters. 

17. Accordingly, the justice of this case requires us to make the following 

orders: 

(a) A declaration be and is hereby issued that the 1st Respondent’s decision 

to  issue a nomination certificate to the 3rd Respondent is null and void and 

of no effect in law. 

(b) A mandatory injunction be and is hereby issued directing the 1st 

Respondent in the presence of all parties or their agents, to tally the Ward 

Presiding Officer’s results to determine the outcome of the nomination for 

member of national assembly Kisumu Central Constituency, within 24 

hours.  

(c) In the interest of party unity, let each party bear its costs of this petition. 

 

Dated at Nairobi this 9th day of May 2017 

Kyalo Mbobu (Chairperson) ……………………………..    

 

James Atema (Member)  ……………………………..      

 

Hassan Abdi (Member)   ……………………………… 

 


